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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In n( 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the - t- 

- If NO period for reply is specified above, the maximum statutory period will apply ar, 1 > 

- Failure to reply within the set or extended period for reply will, by statute, cause the , 

- Any reply received by the Office later than three months after the mailing date of thiL. c 
eamed patent term adjustment. See 37 CFR 1 .704(b). 

Status 



■ 't, however, may ?! reply be timely filed 

xy minin'^ up of i!iiriy (30) days will be considered timely. 
^i)ire SIX (fi) K i^THS from the mailing date of this communication. 
= uon to '^ecom - '^ANDONED (35 U.S.C. § 133). 
lunicai 1, eve;. :! timely filed, may reduce any 



1)S Responsive to communication(s) filed on 06 January 2 CnjJ. 
2a)n This action is FINAL. 2b)^ This action i:. i- .n-fnal. 

3) n Since this application is in condition for allowance exce for formal nn?^+ers. prosecution as to the merits is 

closed in accordance with the practice under Ex pa^fe ( vie, C ). 11,453 O.G. 213. 

Disposition of Claims 

4) 13 Clalm(s) i:6 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn fronn c -Here' on. 

5) 0 Claim(s) is/are allowed. 

6) ^ Claim(s) ±:6 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or electio; (iiiiremr -^t. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)^ accepted or :^ ] objp-ied 1o by the Examiner. 

Applicant may not request that any objection to the drawing (sj o.; held ii . abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is re'^iii-cd if the (!rawiiig(s) is objected to. See 37 CFR 1.121(d). 

1 1) 0 The oath or declaration is objected to by the Examiner. the oltachcd Office Action or form PTO-152. 
Priority under 35 U.S.C. §§119 and 120 

12) |E1 Acknowledgment is made of a claim for foreign prioritv ui er 35 iJ.S.w. § 119(a)-(d) or (f) 

a)IElAII b)n Some*c)n None of: 

1 Certified copies of the priority documents have heen received. 

2.n Certified copies of the priority documents have : :cn rt.cu; . =n Application No. . 

3. 13 Copies of the certified copies of the priority doci n ^nts ha • been received in this National Stage 
application from the International Bureau (PCT ■ 
* See the attached detailed Office action for a list of the c od co; not received. 

13) 0 Acknowledgment is made of a claim for domestic prion er 3b J.S a... § 1 19(e) (to a provisional application) 

since a specific reference was included in the first sentt,. f the spec; .ication or in an Application Data Sheet. 
37 CFR 1.78. 

a) □ The translation of the foreign language provisional r ^ ication has )een received. 

14) n Acknowledgment is made of a claim for domestic priori! ' i , , :er 35 U.S.C. §§ 120 and/or 121 since a specific 

reference was included in the first sentence of the spec. : r in - i ►-.pplication Data Sheet. 37 CFR 1.78. 



Attachment(s) 

1) S Notice of References Cited (PTO-892) 

2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) n Information Disclosure Statement(s) (PTO-1449) Paper No(s). 



1 C ;k;;-: 



Summary (PTO-413) Paper No(s). 

informal Patent Application (PTO-152) 
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DETAILED ACTION 

Claims 1-6 are presented for examination on the merits. 
The Preliminary Amendment filed August 5, 2002, has been received and 
entered. 

Priority 

Receipt Is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which 
papers have been placed of record In the file. 

Claim Rejections - 35 USC §112 
Claim Rejections - 35 USC §112 
The following is a quotation of the first pa-ngraph of 35 U.S.C. § 112: 
The specification shall contain a written description of the invention, and of the 
manner and process of making and using it, in such fi.'ll, clear, concise, and exact 
terms as to enable any person skilled in the art to which it pertains, or with which 
it is most nearly connected, to make and use the sam'? and shall set forth the 
best mode contemplated by the inventor of carryirn c. t his invention. 
Claims 1-6 are rejected under 35 U.S.C. 1 12, first paragraph, as containing 
subject matter which was not described in the specification i:^ such a way as to enable 
one skilled in the art to which it pertains, or with v/hich it i ~ m'^e* nearly connected, to 
make and/or use the invention. 

Since the microorganism is recited in the r'aims, 's p'-sentlal to the invention 
recited in those claims. It must therefore be obtainable h- / a r-^oeatable method set forth 
in the specification or othenwise be readily aval!? ' I'? to ih pi c. If the microorganism 
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is not so obtainable or available, the requirements of 35 I ' S.C. § 112 may be satisfied 
by a deposit of the microorganism. The specificction docs not disclose a repeatable 
process to obtain the microorganism and it is not apparent if the microorganism is 
readily available to the public. It is noted that applicants have deposited the organism 
but there is no indication in the specification as to public - vcv':;bility. If the deposit 
is made under the terms of the Budapest Treaty, ' hen iff io^^it or declaration by 
applicants, or a statement by an attorney of record over his or !ier signature and 
registration number, stating that the specific strain will be 'Tovocably and without 
restriction or condition released to the public upcn the ^anco of a patent, would 
satisfy the deposit requirement made herein. 

If the deposit has not been made under the Buda[)^st Treaty, then in order to 
certify that the deposit meets the criteria set fort! 'n 37 C '^.J^. §§ 1 .801-1 .809, 
applicants may provide assurance of compliance by an r'^iriav" or declaration, or by a 
statement by an attorney of record over his or her ^^ignaf' /--e pnd registration number, 
showing that: 

(a) during the pendency of this application, acce*^^^^ t. J invention will be 
afforded to the Commissioner upon request; 

(b) all restrictions upon availability to the pi bHc w .! Ic '^^evocably removed upon 
granting of the patent; 

(c) the deposit will be maintained in a pu- "c dop^^ ;to:y ""or a nenod of 30 years 
or 5 years after the last request or for the effec^'^ life or paient, whichever is longer; 
and 
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(d) the deposit will be replaced if it shouid over beccTie inviable. 

Applicant is directed to 37 CFR § 1.807(b) which states: 

(b) A viability statement for each deposit of a biolog'^al material defined in 
paragraph (a) of this section not made und^r the Bo6. lest Treaty on the 
International Recognition of the Deposit c ' 'icroo^janisms for the Purposes of 
Patent Procedure must be filed in the appiiraticn end must contain: 
(1 ) The name and address of the depos:!^ y; (2) The name and 

address of the depositor; (3) The d^te of deposit; 

(4) The identity of the deposit and the accession r jmbc. g:\' i by the depository; 

(5) The date of the viability test; (i ) The procedures used to 

obtain a sample if the test is not done by th ; jepcsi'or " and 

(7) A statement that the deposit is capable of rep. . ducl'^ 

Applicant is also directed to 37 CFR § 1 .8 jH(d) v/h'ch : tates: 

(d) For each deposit made pursuant to thc..e regulati s, the specification shall 
contain: 

(1 ) The accession number for the deposit : 

(2) The date of the deposit; 

(3) A description of the deposited biolog' ; i ne!^ la' ^ Jrcientto specifically 
identify it and to permit examination; and 

(4) The name and address of the deposit . /. 

Claim Rejections '3. JSC§ 
The following is a quotation of 35 U.S.C. 1 03(a) wl r-h forms the basis for all 
obviousness rejections set forth in this Office ac 

(a) A patent may not be obtained though the inventi ^ not ; -tic ili ' nisclosed or described as set 
forth in section 102 of this title, if the differences bet. . 'he • -Jcct matter sought to be patented and 
the prior art are such that the subject matter as a wf = ^ would i iv? been obvious at the time the 
invention was made to a person having ordinary skii - ih^j art t > .i . i said subject matter pertains. 
Patentability shall not be negatived by the manner in ■ , .'cn the .mention was made. 

This application currently names joint inv/^ i^rs. I vxnsidering patentability of 
the claims under 35 U.S.C. 103(a), the examine csu: ^' :! Ihe subject matter of 
the various claims was commonly owned at the . . . ^ y ir ivei A ons covered therein 
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were made absent any evidence to tlie contrary, pplic?: t i? advised of the obligation 
under 37 CFR 1 .56 to point out \he inventor and invention 6?::q? of eacti claim that was 
not commonly owned at the time a later invention was in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and \>o\.e: ^ ,i SI U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 1-6 are rejected under 35 U.S.C. 1C 3( j>) : 'nr unpatentable over 
Tabachnik (A) in view of Moriya et al (B). 

The claims are drawn to chlamydospores oMninef bv cultdring on a medium 
containing glucose, yeast extract and polypepton vv;.h Tr ■ homdorma harzianum. 

Tabachnik teaches a process of producing cl i'amv ::=^oc'9s obtained by culturing 
on a medium containing glucose, etc. the organism Tr>cl, orma harzianum. Note the 
abstract and columns 1-2, all lines. 

Moriya et al teach culturing on a medium cr^ ' lainii i'; yeast extract and 
polypepton, etc. Note col. 13, lines 54-60. 

The claims differ from Tabachnik in that yeast ^y' - : and polypepton are not 
disclosed. 

It would have been obvious to one of ordin-^-y ski!: i ^"10 nrt to culture T. 
harzianum on a culture medium as disclosed by Tnoach k containing the additional 
ingredients of polypepton and yeast extract as disc!nnc:l - / Moriya. Clearly one of skill 
would have expected successful results for the produciio;' cf chlamydospores and 
condinidiospores. T. harzianum as well as many rtrn=ns proof ce well recognized in 
the art for the production of these spores. The st , s of cul. urine such as agitation. 
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temperature control, aeration, etc. are also well reconnL-nd and well within the skill of an 
ordinary artisan. One of skill would have been mo Vated by Lhe teachings of the 
combined prior art to provide for a process as claimed. The specified porameters are a 
matter of optimization in this art and one of skill would have been motivated to use 
optimal controls in order to produce the desired pf-odiic's. C'^ariy the cliims are prima 
facie obvious. 

All claims fall to be patentably distinguishc! e over tho "^ate of 1' o art discussed 
above and cited on the enclosed PTO-892 and/or pT0-Vi 4". Therefore, the claims are 
properly rejected. 

The remaining references listed on the en*- ^sed PTO-S02 and/or PTO-1449 are 
cited to further show the state of the art. 
No claims are allowed. 

Any inquiry concerning this communication or earl cc^nunicalions from the 
examiner should be directed to Deborah K. Ware . /hdse telec'-one number is 308-4245. 
The examiner can normally be reached on 9:30-P-^0. 

If attempts to reach the examiner by telephone are ur, successful, the examiner's 
supervisor, Mike Wityshyn can be reached on 3C, 'I^^S. Tl.;: *nx phore numberforthe 
organization where this application or proceeding ' - ->:,,nen \r, 305-3592. 
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Any inquiry of a general nature or relating to tine status of this application or 
proc^ding sliould be directed to the receptionist v hose tolephone number is 308-0196. 





Deborah K. Ware 
December 12, 2003 



